
 

April 28, 2014 
 
The Honorable Tom Vilsack, Secretary  
U. S. Department of Agriculture 
1400 Independence Avenue 
Washington, D.C., DC 20250  
  
Re:   Local School Wellness Policy Implementation under the Healthy, 

Hunger-Free Kids Act of 2010, FNS-2014-0010-0001, RIN: 0584-
AE25    

 
Dear Secretary Vilsack:  
 
On behalf of the National School Boards Association (NSBA), which represents 
the nation’s 90,000 local school board members, I am pleased to comment on 
the Department’s proposed rule on expanded local school wellness policy 
requirements.     
 
School board members are deeply committed to fostering a healthy and positive 
learning environment for children to achieve their full potential, and it was just a 
year ago that NSBA recruited a local board member to speak as part of the Let’s 
Move Active Schools conference call with Mrs. Obama. 
 
It is therefore disappointing to see yet another set of requirements from the Department that extends federal 
overreach at the expense of local school districts and the children they serve.   
 
The Healthy Hunger-Free Kids Act of 2010 (PL 111-296) imposes numerous new responsibilities on school 
districts without sufficient federal funding and resources. Some provisions, such as those contained in the 
proposed rule actually threaten to reduce revenue to school districts from non-federal sources and represent 
unwarranted federal intrusion on local school districts.    
 
At a time when education is acknowledged as a priority for America’s success and competitiveness, it is 
imperative that federal policy—including implementation of PL 111-296 - assures that educational systems are 
supported, not undermined by unfunded mandates or under-resourced requirements.  Therefore, NSBA’s first 
two recommendations apply to implementation of PL 111-296 as a whole: 
 
 
1.  Recommendation: Document the cumulative impact of PL 111-296.  NSBA recommends that all 
guidance, implementation memos, Dear Colleague letters, proposed rules and other policy issued by the 
Department - including this proposed rule - include a cumulative analysis of the financial and operational 
impact of the bill on school districts. The layering effect of multiple requirements, such as national nutrition 
standards, competitive food standards, indirect cost guidance, the paid meal price mandate, and professional 
standards for school food personnel, should be recognized, calculated and made available in a transparent 
manner to Congress and the general public.  Further, the cumulative impact should be a primary consideration 
in policy making by the Department.  
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Example: Cumulative impact of recordkeeping and reporting requirements:   
Expanded recordkeeping and reporting/disclosure requirements in PL 111-296 represent an enormous new 
burden.  While each individual rulemaking has minimized or dismissed the impact of reporting and 
recordkeeping, the Department’s own estimates tell a different story.  Cumulatively, the total estimated burden 
of just four provisions (national nutrition standards, competitive food standards, professional standards, and 
local school wellness policy requirements) for School Food Authorities and Local Educational Agencies is 
more than 730,000 hours. 
 
 
New reporting and recordkeeping requirements are just one way that PL 111-296 adversely impacts school 
district operations and finances, and there are many other provisions of PL 111-296 in addition to the four 
mentioned above.  Unfortunately, the Department has been unresponsive to NSBA’s call for relief.  In the 
Interim Final Rule on competitive foods, the Department’s response to the issue of unfunded mandates stated: 
 
“The Department provides cash and donated food assistance to States and school participation in the NSLP 
and SBP to strengthen and expand food service programs for children.  In exchange, State agencies and local 
educational agencies/school food authorities agree to comply with the regulations set forth in 7 CFR 210 and 
220,” 78 FR 39084. 
 
NSBA is disappointed in the Department’s terse response to a very real dilemma for school districts.  It is 
imperative that the Department implement PL 111-296 so that it is cost-neutral to school districts by 1) 
providing sufficient federal support and/or 2) modifying regulatory requirements so that LEAs and SFAs can 
comply and excel within available federal reimbursement without redirecting resources from the instructional 
mission of the school district or increasing costs to students and families.   
 
 
2.  Recommendation: Implement waivers.  NSBA urges the Department to develop and implement a locally 
led waiver process for this and other provisions of PL 111-296 so that LEAs that cannot comply with local 
school wellness plan requirements without incurring additional cost will have other options.  The 113th 
Congress has proposed two options that have not been implemented (HR 3663/HR 3597).  NSBA would be 
happy to work with the Department to devise a process that would eliminate costly requirements on local 
school districts.  
 
 
3. Recommendation:  Propose a separate rule with a separate comment period on the marketing of 
foods and beverages, and do not include marketing in the final rule on local school wellness plan 
implementation.  
 
NSBA urges the Department to either withdraw the proposed, sweeping language on marketing, or at the very 
least, propose a separate rule on marketing restricted to the promotion of foods within a school’s food service 
program, because PL 111-296 does not specifically direct or permit the Department to regulate broadly on the 
issue of marketing food in school.  Consequently, the statutory and regulatory legality of such actions deserves 
more careful consideration.  Specifically, Section 204 of PL 111-296 is silent on the issue of the role of the 
federal government to impose rules on the marketing of foods in schools at all.  Though the statutory language 
states that the Secretary shall promulgate regulations relating to schools setting “goals for nutrition 
promotion,” (Pub. L. No. 111-296, § 204(a)), Congress has stated that such “promotion” relates to “nutrition in 
food service programs under [the National School Lunch Program] and the school breakfast program 
established under the Child Nutrition Act of 1966” (42 U.S.C. § 1754(a)).  Congress has not given the 
Department the authority to regulate the marketing of foods that are not part of those food service programs.   
 



 

 
April 28, 2014 

 

Furthermore, NSBA does not believe that the statutory language of PL 111-296 permits the Department to 
restrict through regulation or otherwise how a school district interacts with its vendors and community 
sponsors through its advertising of various foods and beverages, and finds that the proposed definition of 
marketing offered by the Department is too sweeping and will result in unintended consequences for school 
districts and students.  As the Department is aware, school districts routinely contract with not only food and 
beverage vendors, but also with members of the local food-related business community.  As part of those 
contracts, schools routinely display vending machines, signs and billboards, and advertisements in school 
newspapers and other publications.  However, NSBA believes that the Department’s intention to prohibit the 
advertising of non-school-based foods and beverages improperly interferes with a school district’s state law-
governed ability to contract with such vendors.   
 
NSBA seeks clarification from the Department that the proposed food marketing rules, if implemented 
unchanged, will not require school districts to breach existing contracts with their vendors, potentially 
subjecting them to litigation and liability.  Additionally, as part of their curricular studies, students 
participating on yearbook or on the school newspaper routinely engage members of the community by 
soliciting advertisements for restaurants and other food services to be included in their school-based 
publications.  The Department’s proposed prohibition on food marketing would cut off an important tie to the 
community the public school district serves.  NSBA does not believe Congress intended such a result in PL 
111-296, particularly when Congress specifically included members of the community to be invited to 
participate in the school wellness committees.   
 
 
4.  Recommendation: Eliminate the proposed regulation of foods available in school that are not sold on 
the school campus during the school day.   
 
A review of more than 350 comments submitted so far on the proposed rule includes many sincere and 
incredulous responses to the proposed regulation of all foods available in schools, such as treats brought from 
home for birthday parties or other special occasions. NSBA recommends elimination of the requirement that 
all foods available in school meet nutrition guidelines consistent with competitive food standards, because the 
statutory language of PL 111-296 does not grant the Department such authority.   Specifically, Congress has 
only stated that the nutrition standards are to apply only to “all foods sold – (i) outside the school meal 
programs; (ii) on the school campus; and (iii) at any time during the school day.”  42 U.S.C. § 1779(b)(1)(B); 
see also Pub. L. No. 111-296, § 208.  The operative word in this statutory language is “sold”.  Thus, any foods, 
such as the treats mentioned above, that are brought onto campus that are not sold would be outside of the 
Department’s jurisdiction to regulate.  Nor do such foods meet the Department’s regulatory definition of 
“competitive food” under 7 C.F.R. § 210.11 (“all food and beverages other than meals reimbursed under [the 
National School Lunch and School Breakfast] programs … available for sale to students on the school campus 
during the school day.”).   
 
Further, it is a form of parent and family engagement when children bring snacks from home to share with 
classmates.  These food offerings not only signify special occasions, they may also reflect the personal or 
cultural heritage of students, and therefore contribute to the instructional climate of the classroom.  If the 
snacks do not comply with federal standards, it can be a “teachable moment” for sharing information about 
healthy eating and the role of treats.  
 
Finally, if school districts choose to regulate these items, they should be permitted to do so, but it should not 
be mandated to subject food brought from home to federal regulations designed to govern a federally-operated 
food program.  By including foods and treats brought from home for individual class parties and other special 
occasions within those that must meet the Department’s nutrition standards, NSBA believes the Department 
has overstepped its statutory and regulatory authority.  NSBA recommends that the Department clarify that 
such foods are not covered by these proposed rules or by the nutrition standards.  
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Conclusion:  PL 111-296 imposes numerous new responsibilities on school districts without sufficient federal 
funding and resources. Some provisions, such as those contained in the proposed rule actually threaten to 
reduce revenue to school districts from non-federal sources and represent unwarranted federal intrusion on 
local school districts.   
 
Thank you for the opportunity to share our concerns and recommendations. Questions regarding our comments 
may be directed to Lucy Gettman, director of federal programs at 703-838-6763; or by email at 
lgettman@nsba.org. 
 
Sincerely, 
 

  
Thomas J. Gentzel  
Executive Director, NSBA 
 
 
 


